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PETITION FOR RECONSIDERATION OF ST. JAMES TOWNSHIP
AND PEAINE TOWNSHIP, BEAVER ISLAND, MI

Through their Beaver Island Joint Telecommunications Advisory Committee (the
“JTAC”), the Charlevoix County, Michigan Townships of Peaine and St. James, both on Beaver
Island' in Lake Michigan (the “Townships”), file this Petition for Reconsideration of the
Commission’s July 24, 2023, order implementing so-called “Enhanced” A-CAM rules in the

above-captioned proceeding (the "Order”).? The townships comprise the local government of

! Beaver Island is an island in northern Lake Michigan. It is the largest island in the lake and the third
largest island in Michigan. Regular passenger travel to the island is a 32-mile trip made only by air or ferry except
from mid-December to mid-April when only air service is available. It is the most remote island in the Great Lakes
with a full-time, locally sustained community.

2 The Order was published in the Federal Register on August 17, 2023. Accordingly, this Petition for
Reconsideration is timely filed.



Beaver Island, Michigan. They formed the JTAC to jointly advise the townships on and advocate
for improved communications services for the island. The Order will have an adverse impact on
a clear opportunity to improve broadband service on the island. Accordingly, this Petition for

Reconsideration is filed.

SUMMARY

Contrary to the program’s name and many platitudes in the Order about bringing
enhanced service to rural America, > the Order does everything but that. The Broadband Equity,
Access, and Deployment Program (“BEAD Program’) adopted by Congress last year as part of
the Infrastructure Investment and Jobs Act allocated a record amount of funding to ensure that
every person in America would have access to modern, high-speed broadband.* The Michigan
High Speed Internet Office (“MIHI”), charged with allocating BEAD funds across our state, has
determined that the funding for the state is sufficient to bring fiber-based broadband service to all
unserved and under-served communities in the Great Lake state as well as all critical
infrastructure locations.” Because 100% of our island is either unserved or underserved,® this

meant the prospect for the island to finally have a modern, fiber based broadband service

3 See Order, para. 1 (2023). “With this ... [Order] ... , we take significant next steps in achieving our goal
of ensuring all consumers, even those living in the costliest areas in the nation, have access to affordable and reliable
broadband service so that they can work, learn, engage, and obtain essential services no matter where they live.” Id.

4 See U.S. Department of Commerce Press Release, Biden-Harris Administration Launches $45 Billion
“Internet for All” Initiative to Bring Affordable, Reliable High-Speed Internet to Everyone in America (May 13,
2022). “We are going to ensure every American will have access to technologies that allow them to attend class, start
a small business, visit with their doctor, and participate in the modern economy.” Id. at para. 2 (quoting Commerce
Secretary Gina Raimondo).

5> Remarks of MIHI representatives at MIHI Connected Future Tour, East Jordan, Michigan, May 2, 2023.

¢ The Commission’s updated service maps show all of Beaver Island as either unserved or under-served for
BEAD Program purposes. As is discussed below, the maps inaccurately show as under-served areas that are in fact
unserved, but because MIHI has determined there is sufficient funding to bring fiber to all unserved and under-
served locations in Michigan, this distinction was expected not to impact the Island’s prospects for fiber.



competitive with that now available in the near-shore communities with which it competes for

visitors and residents.

The Order strips this opportunity for digital equity away from the island and other
similarly situated communities, both rural and urban, across the country. It does so by allowing
incumbent carriers to eliminate the possibility of competition from BEAD Program funding by
committing to provide the bare minimum service called for by the BEAD Program using any
available technology.’” Because copper-based digital subscriber line (“DSL”) can be used to
deliver those minimum speeds and because the Commission’s “Enhanced” A-CAM funding will
be less than that available under BEAD, we expect that many carriers (including our local
incumbent carrier) will choose to continue the use of copper to deliver broadband, which tops out
at significantly slower delivery speeds than fiber (100 Mbps for DSL versus 25,000 Mbps for
fiber).® No reasonable person, much less and informed policy-maker, could conclude that DSL
provides a “reasonably comparable” service to fiber pursuant to Section 254 of the

Communications Act of 1934.°
Digital equity this is not.

The Commission’s decision is arbitrary and capricious and subject to review because (i) it

is inconsistent with the express service mandate of the Communications Act, (i) it is premised

7 “[W]e will determine compliance with deployment obligations based on meeting the minimum service
levels regardless of technology.” Order at para 39.

8 Peter Holslin, DSL vs. Fiber Internet: Which One Is Right for You?, Highspeedinternet.com. (Jul. 28,
2023), https://www.highspeedinternet.com/resources/dsl-vs-fiber. Chattanooga, TN now has a community operated
fiber broadband service that can deliver 25 Gbps symmetric service. The World's Fastest Internet just got Faster:
Introducing the country s FIRST community-wide 25 Gig network, epb.com/ campaigns/25-gig/ (retrieved Sept. 14,
2023).

947 U.S.C. § 254(b)(3)



on a purported need to spread available dollars to more communities when, in Michigan, it has
already been determined that the funding under BEAD will be sufficient to bring fiber-based
service to all unserved and underserved communities, (iii) it is inconsistent with express
priorities established by Congress for the BEAD Program to prefer fiber and to prioritize gigabit
service to Community Anchor Institutions, and (iv) by allowing “any technology” to be used for
service that will displace BEAD Program funding, it offers no policy basis for the conclusion
that federal funding should continue to be used for delivery technologies that are outmoded,
subject to higher failure rates and patently unable to keep up (by dramatic ratios) with the

technology being deployed in favored communities

DISCUSSION

The Order lauds the Commission for the “progress” it has made on bringing broadband
service to unserved and underserved locations in the country and contends that its order will
“enhance” that service. A serious reality check for those ensconced in well-served DC federal
buildings is in order. We invite you to visit rural and disfavored urban areas of your country,
especially those areas with existing, antiquated copper-based DSL service, and try to use the
Internet to accomplish any meaningful work. You will encounter a vast wasteland ' of poor or no
service. Where there is service, you’ll find speeds of less than 5 Mbps down and not even 1
Mbps up, especially as you move farther from a digital subscriber line access multiplexer

(“DSLAM”).! You’ll find your service speed cut even as you are told there will be no reduction

10 This allusion to Chairman Newt Minnow’s observations about television programing is, of course,
intentional. But, we note that while he called out a service deficiency over which the Commission had limited
authority, here we call out a service deficiency over which the Commission not only has authority but, in fact, is
mandated by the Communications Act to address.

" How Does DSL Work and What Determines Its Speed? Searching For the Fastest DSL in the Nation
CordCutting.com/isp/dsl (retrieved Aug. 22, 2023). Balanced pair cable has higher attenuation at higher frequencies.



in cost. In some cases, you’ll be told that new service isn’t available in the locations where the

carrier has (falsely) claimed the availability of 100 Mbps speeds.

This vast wasteland is the direct product of misguided policies pursued by this
Commission and other federal agencies for decades. In no small part this is the result of the
Commission’s maps that purport to represent Internet service speeds available at locations that
are so grossly inaccurate that Congress has acted to require that the maps be corrected (a task
that remains incomplete even today as the National Telecommunications and Information
Administration (“NTIA”) prepares to spend billions of dollars on broadband using those maps as

a basis to allocate funds.!? But, that is just the most recent failure.

For decades the Commission has mismanaged so-called Universal Service Fund revenues
for many years favoring the availability of legacy telephone service rather than shifting to
Internet services and, even after making a shift, allocating those funds exclusively to incumbent

carriers with little connection to areas they serve while knowing that a lack of competition

Therefore, the longer the wire between DSLAM and the service location, the slower the maximum possible data rate
due to the lower frequencies being used to limit the total attenuation (or due to the higher number of errors at higher
frequencies, effectively lowering the overall frequency/data rate). Local conditions may vary, especially beyond 2
km, often necessitating a closer DSLAM to bring acceptable bandwidths). For example, service locations within
1,000 feet of a DSLAM will have data speeds of 25 Mbit/s, while service locations within 17,000 feet from a
DLSAM will have data speeds of approximately 1.5 Mbit/s. Installing additional DSLAMs, however, will not solve
the digital divide as areas serviced by fiber will always have exponentially better data frequencies over those areas
served by DSL.

12 The Commission’s poor documentation of its mapping system and the means available to correct errors
in data it relies upon have been the subject of wide-spread derision. Despite several months of efforts, the Townships
were unable to correct gross errors in these maps. Eventually, the JTAC gave up on these efforts because of
assurances from the MIHI office that there would be sufficient funding to bring fiber based broadband service to all
of the island because all it showed on the maps as unserved or under-served and, as noted elsewhere, the state
expected to have sufficient funding to bring fiber to all of those areas in the state. However, we note here for the
record that the maps remain inaccurate and continue to show vast areas of the island as underserved when, in fact,
they are underserved for BEAD Program purposes.



resulted in no incentive to provide up to date services at appropriate costs. In essence, the

Commission has aided and abetted monopolistic corporate behavior by incumbent carriers.

Rather than provide adequate services, those incumbents take the funds provided and use
them to construct the bare minimum service necessary to satisfy program requirements. When
communities like Beaver Island seek to participate in grant programs to build locally controlled
competitive services (to compete with federally funded services operated by distant carriers),
those efforts have repeatedly been thwarted by policies designed to protect incumbent providers
from competition. The result is the staggering lack of service or poor service in communities
across the nation (almost all of them rural or low-income urban) that the BEAD program was

designed by Congress to assist.!?

Unfortunately, the Order simply perpetuates these failures. Rather than ensure that
affected communities will receive “enhanced” service, it virtually guarantees that those
communities will remain where they have with broadband since the dawn of the Internet age:
perpetually behind the level of service readily available (often with multiple providers) to
favored service areas in much of the country. In particular, the Order is arbitrary and capricious,

and an abuse of the Commission’s discretion for the following reasons:

13 As a policy matter, we note that these decades of failure suggest it is past time to end exclusive reliance
on the private sector to provide adequate services in areas that they choose to serve only because federal funding is
made available to them. There is no competition to drive adequate service. Rather, the only standards of service are
set essentially with the input of the carriers that have historically resulted in grossly inaccurate maps purporting to
represent service levels and the notion that, even in 2021, 25 Mbps service was “high speed.” With broadband now
the economic lifeblood of the nation (and critical to education, safety, healthcare and other local government
service), local governments are in as good a position as any distant carrier to own and manage such services (just as
they do water, sewer and other critical utilities). They are directly responsive to the local community and have an
obvious incentive to assure that services are adequate because they can be replaced by voters if need be.



A. Failure to Comply with the Telecommunications Act

Section 706 of the Telecommunications Act of 1996 (the “Telecommunications Act”)
specifically states: “The Commission and each State commission with regulatory jurisdiction
over telecommunications services shall encourage the deployment on a reasonable and timely
basis of advanced telecommunications capability to all Americans (including, in particular,
elementary and secondary schools and classrooms) by utilizing, in a manner consistent with the
public interest, convenience, and necessity, price cap regulation, regulatory forbearance,
measures that promote competition in the local telecommunications market, or other regulating
methods that remove barriers to infrastructure investment.” (emphasis added).

Telecommunications Act of 1996, Pub. LA. No. 104-104, 110 Stat. 56 § 706(a) (1996).

The Order is contrary to the mandate imposed by the Telecommunications Act because it
constructs barriers to infrastructure investment as it denies those who are otherwise eligible to
receive BEAD Program funding and discourages competition contrary to public interest as it
gives monopolistic power to incumbent providers. This continues a 30+ year history of federal
policy that has brought poor service to the island by preferring funding to an incumbent provider
that consistently provides no more service than is supported by that funding when the community
has, on numerous occasions, sought partial funding for projects that would be locally managed

and were designed to provide service on the island competitive with that on the mainland.

The Order takes that history to a new low by subverting another Federal program (the
NTIA’s BEAD Program) in favor of protecting an incumbent that has consistently underserved
the island. This is not consistent with the service mandate of the Telecommunications Act and is,

therefore, and arbitrary and capricious action by the Commission.



Moreover, it ignores an express preference in the BEAD Program for fiber and, by setting
100x20 Mbps service as a minimum, sets aside the express BEAD Program third tier priority to

bring gigabit service to all community anchor institutions.

B. False Premise of Cost Saving

While the Commission asserts that the policies will assure that funding is available to
achieve the goal of bringing broadband to all, the MIHI office has concluded that the BEAD
funding allocated to the state will be sufficient to bring fiber service to all unserved and under-
served areas of the State of Michigan. So, rather than assuring those areas affected by the Order
will receive adequate service, the Order instead all but guarantees they will have a service that
will quickly become outdated. That is a direct result of the Commission’s decision to allow “any
technology” with no plan on how that service will keep pace with increasing speed demands.
Purportedly, the choice to allow use of “any technology” is to limit costs so that funds will be
available to bring service to more users. This simply is not an issue in Michigan. Purporting to
serve a cost-saving need that does not exist is arbitrary and capricious and an abuse of the

Commission’s discretion.

C. The Order Casts Aside Gigabit Service for Community Anchor Institutions

The BEAD Program includes a waterfall of service priorities. It requires service to all
unserved areas, then all underserved areas and then gigabit service to community anchor
institutions like schools, health centers and libraries. In many cases, satisfying the first two
priorities using fiber inherently satisfies the third because if fiber isn’t already available to those
institutions, they are likely in an underserved or unserved area that, in Michigan, is assured of
service. The Order obviates that result by allowing use of technology that would be insufficient

to deliver gigabit service. Other than purported costs savings that, as discussed above are not



applicable to the MIHI program, the Order offers no basis for this clear failure to ignore a key
priority of Congress in implementing the BEAD Program. Accordingly, the Order is arbitrary

and capricious and an abuse of the Commission’s discretion in this area as well.

D. The Order Subverts the BEAD Program Goal of Fiber-based service
In its work implementing the BEAD Program, the NTIA has made it very clear through

numerous channels that it seeks to use fiber to fulfill the goal of bringing broadband to every
American'®. It has laid out express policies reasons for this choice including reliability, long-term
costs, and the desire to use technology that can readily be enhanced to deliver ever increasing
speeds. Other means of service are disfavored because they do not offer similar benefits. Because
it allows the use of any technology to provide service and because it is technically possible to
provide 100 x 20 Mbps service using 30-year-old copper-based DSL technology, we believe that
many providers will choose to make modest improvements to their existing DSL plant rather
than implement modern fiber technology. And, evidently, so does the Commission or it would

not have stated that “any technology” can be used to meet the service mandate.

That choice will materially impair the ability of affected communities, including the
island, to compete with nearby communities that are benefiting from fiber. For the island, this
includes service being built out by rural electrical co-ops or the community-based systems
funded in prior grants all in near-shore communities with which the Island competes for visitors

and residents. But for the Order, it is a fate that the island (and other similarly situated

14 One such example: NTIA 5 Role in Implementing the Broadband Provisions of the 2021 Infrastructure
Investment and Jobs Act, National Telecommunications and Information Administration,
https://broadbandusa.ntia.doc.gov/news/latest-news/ntias-role-implementing-broadband-provisions-2021-
infrastructure-investment-and (retrieved Sept. 18, 2023).




communities) need not endure. Again, because there is no basis other than the false cost-basis
discussed above for this policy choice, the Order is arbitrary and capricious and constitutes an

abuse of the Commission’s discretion.

CONCLUSION

There is no rational policy basis for the Commission’s assertion that its plan will serve
the goals it claims that it will serve. If the order was amended on reconsideration to require that
service be provided using fiber, that would partially address the concerns of communities
situated like rural Beaver Island. Our incumbent provider would be forced to commit to
delivering service using fiber or would face competition from a successful BEAD Program

applicant who committed to build fiber service for the island.'’

Accordingly, the JTAC and the Townships urge the Commission to reconsider the Order
and amend it to, at a minimum, require that any service used to displace a broadband service area

from BEAD Program eligibility be provided with fiber.'®

Respectfully submitted,
/s/
Kevin C. Boyle

Chair
Beaver Island Joint Townships

15 Of course, the incumbent could also choose to forgo the EA-CAM program and seek BEAD funding for
its own project. Were it an unsuccessful applicant, it would likely make sense for both it and the successful applicant
to find some sort of arrangement that would make use of the carrier’s assets (that are present only because of prior
tax-payer funded grants).

16 To the extent that the Commission’s rules require service of this document to any participant in this
proceeding, the JTAC and Townships respectfully request a waiver of that requirement because of the limited
resources available to them. In this regard, we note that none of the communities likely to be adversely affected by
the Order have, to our knowledge, received any direct notice of this proceeding even though they are readily
identifiable.
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Telecommunications Advisory Committee
PO Box 85
Beaver Island, MI 49782

September 18, 2023
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