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BroadbandBl

Connecting Beaver Island to the World

May 3, 2024
VIA EMAIL
Dear Mr. Frederick,

We are writing to challenge the conclusion depicted in the Michigan BEAD State Challenge
Process Broadband Map (the “Map”) created by the Michigan High Speed Internet Office
(“MIHI”) that an “enforceable commitment” exists for service to be provided using
alternative federal broadband funding making Beaver Island ineligible for funding under the
BEAD program. Because the Map provides no mechanism for submitting this challenge, it
is being submitted in this letter.

MIHI has stated that for purposes of evaluating federal program deduplication it will treat
locations served with DSL technology as underserved even if funded by an alternative
federal program. The only relevant alternate funding program for Beaver Island is for the
benefit of Telephone and Data Systems, Inc. (“TDS”). TDS now provides end user service on
Beaver Island using DSL technology. Although TDS has elected to participate in the FCC’s
Enhanced A-CAM funding program? and indicated that its “current plan” is to use fiber to
provide service to all locations on Beaver Island (and has submitted a spreadsheet to MIHI
indicating the locations on Beaver Island to be served with fiber), none of this amounts to
an enforceable commitment to provide fiber-based service.

The Department of Agriculture has defined an enforceable commitment to mean “a legally
enforceable obligation...to provide broadband service... .”® The Federal Communications
Commission (the “FCC”) has, in turn, relied upon this definition, citing it in explaining what

" Michigan Department of Labor and Economic Opportunity, Michigan High Speed Internet Office, Broadband
Equity, Access and Deployment Initial Proposal Volume 1 - Final, para. 5.2.1 (stating that locations with
available qualifying broadband service delivered by DSL will be treated as underserved with a goal of phasing
out legacy copper facilities in favor of “future proof” technology). Future proof technology is fiber. See, e.g.,
MIHI Begins Wiring Michigan With Fiber For The Future, Michigan Information & Research Service, Inc.
(https://home.mirs.news/blogs/post/mihi-begins-wiring-michigan-with-fiber-for-the-future retrieved May 2,
2024) (noting Beaver Island as a remote location to be connected to the mainland by a fiber connection
between the peninsulas of Michigan).

2The Enhanced A-CAM program was established under an order issued by the FCC on July 23, 2023. See
generally Connect America Fund; ETC Annual Reports and Certifications; Telecommunications Carriers
Eligible to Receive Universal Service Support; Connect America fund — Alaska Plan; Expanding Broadband
Service Through the ACAM Program, WC Docket Nos. 10-90, 14-58, 09-197, and 16-271; RM-1168, Report and
Order, Notice of Proposed Rulemaking, and Notice of Inquiry, FCC 23-60 (July 24, 2023) (Enhanced A-CAM
Order).

3 Department of Agriculture, Rural Utilities Service, Rural eConnectivity (ReConnect) Program Notice of
Funding Opportunity, 89 Fed. Reg. 13035, 13036 (Feb. 21, 2024) (emphasis added).
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is meant by “enforceable commitment.”* Ironically, the FCC does this in exactly the context
that drives our challenge to the MIHI’s proposed treatment of the TDS participation in the
Enhanced A-CAM scheme on Beaver Island: carriers who made a “commitment” to provide
service failed to satisfy their obligations and the FCC acted to make those areas once again
eligible for other funding (but not to require that service be provided).

TDS has not made a “legally enforceable commitment” to provide service of any kind to the
residents of Beaver Island, much less service using fiber. MIHI cannot enforce TDS’s
obligations under the FCC’s Enhanced A-CAM scheme. Nor can the National
Telecommunications and Information Administration (“NTIA”) enforce those obligations.
And, all the FCC can do is reduce funding after receiving a notice from TDS that it will not
provide the service.® Moreover, the FCC has no authority under the Enhanced A-CAM
scheme to require that TDS use fiber to meet its service obligations because the order
expressly allows the use of any technology to meet service obligations.® This leaves open
the possibility that TDS elects to provide some or all service on the island using DSL
technology. Most significantly, no resident of Beaver Island can enforce the “commitment”
for fiber even as they are, once again, passed over for funding in favor of protecting an
entrenched monopoly with a decades long record of poor service.’

The “commitment” made by TDS is, in fact, no commitment at all, much less one that is
legally enforceable. TDS has over 14,000 locations included in its Enhanced A-CAM service
areas. Were it to delay service to all of Beaver Island through the end of 2028, the only
consequence it would suffer is enhanced reporting requirements.? If the failure continued
after 2028, the only consequence (after another year of grace) would be a reduction in
funding under the program. None of the FCC, the NTIA, MIHI, any other government
authority or any Beaver Island resident would have any ability to legally enforce the

4 Public Notice, Wireline Competition Bureau Announces Certain RDOF and CAF Phase Il Auction Census
Block Groups Are Eligible for Other Funding Programs, DA 24-357, April 15, 2024, p. 2 (hereinafter, WCB
Eligibility Notice).

51d.

6 The FCC order adopting its Enhanced A-CAM scheme expressly states that the Commission will “determine
compliance with deployment obligations based on meeting minimum service levels regardless of
technology.” Enhanced A-CAM Order, at para. 39.

”The Beaver Island community, acting through its townships and its Joint Telecommunications Advisory
Committee has documented these failures in multiple filings with regulatory authorities (including the FCC)
and in communications to TDS, elected representatives, and others. These failures include multiple
instances of complete or near complete service outages with no broadband, voice or 911 service for periods
approaching two weeks. They include the fact that although TDS has received about $6.6 million in funding
under ACAM | and its revisions to improve service on the island, every location on the island remains
unserved or underserved for BEAD purposes with many locations on the island that do not receive even 3x1
service.

8 See 47 CFR § 54.320(d)(1)(i). Even were it to fail to meet its enhanced reporting obligations, the only
consequence for that would be support reductions. The FCC cannot require that the “commitment” to
provide service be fulfilled.
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“commitment” to provide service.® And, no action by the FCC could require use of fiber by
TDS in meeting its Enhanced A-CAM obligations.

It necessarily follows that there is now no enforceable commitment by TDS or any other
provider to implement service at any level on the island, much less one that will deliver a
minimum of 100/20 Mbps service using technology other than DSL. In the absence of any
such commitment, the MIHI office is obligated under its announced procedures and
criteria to treat all of Beaver Island as unfunded by alternative federal financing programs.
Because all locations on Beaver Island are shown on the Map as under or unserved, all
locations on the island must be treated as BEAD Grant eligible.

For these reasons, we respectfully challenge the assertion of MIHI in the Michigan
Broadband Map that any location on Beaver Island is covered by an enforceable
commitment to provide a service that would make any location on Beaver Island subject to
deduplication and ineligibility for BEAD Grant funding.

Respectfully submitted,

Kevin C. Boyle, Chair
Beaver Island Joint Townships Telecommunications Advisory Committee

9 Moreover, the remedy provided by the FCC in WCB Eligibility Notice would be completely ineffective here for,
by the time it could be applied, the opportunity for BEAD Grant funding will have long passed and very little if
any funding for which the Beaver Island community would be eligible will then be available.



